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THE JURY SYSTEM 

"In Hamilton v. State, 50 Fla. 55, the defendant was convicted of man- 
slaughter in the lower court, and the Judgment was reversed and a new trial 
ordered by the supreme court, the supreme court holding that the judge of the 
lower court erred in denying the motion of defendant to strike 'the testimony 
of state's witness, J. W. Evans, to the effect that his wife (the deceased) would 
have eaten breakfast on the morning of the fatal operation upon her had she 
not been prevented by one of the defendants, etc' The supreme court also 
held that it was an error for the judge of the lower court to sustain objection 
by the state's counsel to the following questions propounded by defendant's 
counsel to state witness: 'Why did you do that? Was it because you thought 
my friend Simonton was incompetent?' the supreme court also holding as error 
the trial court's permitting certain questions to be asked on cross-examination 
by state's counsel ; also holding as error certain charges given by the court 
below with respect to the right of the jury to discard evidence which they did 
not believe and charges of the lower court defining reasonable doubt." 

J. W. G. 

The Jury Systein.^The May number of Case and Comment is devoted 
especially to the jury system. John M. Steele, commissioner of jurors of Mon- 
roe County, New York, describes the jury commissioner system that has been 
in operation in that county for tlie past fourteen years. 

"The definite object aimed at by the jury commission system," he says, 
"is to secure at a minimum cost competent and impartial jurors. 

"Under the old system the supervisor, town clerk and assessors of each 
town and the supervisors in the city presented to the courts a list of persons 
from their town or ward, whom they certified as being qualified for the duties 
expected of them. Personal preference and political considerations oftentimes 
entered largely into the selection of such lists. But little discrimination was 
made, though men were oftentimes physically, mentally and morally unfit to 
sit as jurors. Of course much of this became manifest as soon as they were 
examined. But the summoning and excusing of so many incompetents alone 
cost the county thousands of dollars annually. Besides this same class of 
jurors came up year after year, and there was no means apparently of pre- 
venting it. It became evident that the matter ought to be placed in the hands 
of a commissioner of jurors, that he might select by careful inquiry men 
known for character, for intelligence, for merit and fitness, so that a panel for 
the trial of any case could always be had representing the general intelligence 
of the community and even better." 

Robert A. Edgar of the Wisconsin bar contributes an article on "Proposed 
Reforms of the Jury System." In the first place there are too many ex- 
emptions from jury service, he says. It would be better to repeal all exemp- 
tions, except attorneys and court officers, and leave the court to excuse in case 
of extreme individual hardship. The selection of names for the jury list should 
not be made by the sheriff, but by an impartial commissioner or commission- 
ers appointed by the judges and who should be empowered to summon and 
examine under oath prospective jurors touching: their qualifications. Talesmen 
should not be called as jurors since it affords too good an opportunity for the 
jury fixer to get in his work and for the professional juror to be called. Con- 
cerning the practice of challenging jurors who have read newspaper accounts 
of the crime he says: 
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THE JURY SYSTEM 

"There are but few men of intelligence, men competent to make good 
jurors, who, by reading of newspapers or otherwise, have not heard or read 
in advance of the trial something of the more important cases which come up 
before the courts; yet because of this knowledge they are the very ones who 
are most likely to be challenged for cause, and the jury box, in these more 
important cases which demand the highest intelligence, is likely to be filled 
by the more ignorant members of the community. A judge is not considered 
disqualified because he has heard of a case before, and a much more rigid 
rule should not be applied to a juror. A dishonest juror who is desirous 
of serving will deny all knowledge or opinion. A juror who has formed 
or even expressed an opinion based on newspaper reports or on rumors should 
not be disqualified if he states that he can lay aside such opinion and render 
a true verdict according to the law and the evidence, and the presiding judge 
is satisfied that such is the case." 

Concerning the impotency of the American judge in the conduct of the 
trial he quotes Professor Thayer as saying: 

"It is not too much to say of any period in all English history that it is 
impossible to conceive of trial by jury as existing there in a form which 
would withhold from the jury the assistance of the court in dealing with the 
facts. Trial by jury, in such a form as that, is not trial by jury in any his- 
toric sense of the words. It is not the venerated institution which attracted 
the praise of Blackstone and of our ancestors, but something novel, modern and 
must less to be respected." The true rule, he says, was stated by Mr. Justice 
Gray of the United States Supreme Court: "Trial by jury in the courts 
of the United States is a trial presided over by a judge, with authority not 
only to rule upon objections to evidence and to instruct the jury upon the 
law, but also, when in his judgment the due administration of justice requires 
it, to aid the jury by explaining and commenting upon the testimony, and even 
giving them his opinion upon questions of fact, provided only he submits those 
questions to their determination." This is the rule followed in the English 
courts and in the federal courts of this country. 

The rule of the common law requiring a jury of the vicinage, he says, 
should be abolished in certain cases. The rule was adopted at a time when 
jurors were chosen because they had personal knowledge of the facts, but 
this practice has long ago passed away and jurors who know nothing of the 
circumstances of the crime are insisted upon. The ancient rule, moreover, 
was justified as a necessary means of protecting the accused against the arbi- 
trary caprice of the crown, a safeguard no longer needed. The rule should be 
so far modified as to allow the trial judge in a criminal case in which it will 
probably be dicult to obtain impartial jurors, owing to the notoriety of the 
case to transfer it to some other county even against the objection of the 
defendant. The conditions under which the original rule came into existence 
are no longer applicable, but it remains simply because it is a fixed part of 
the law which the court cannot change and which no legislator has grappled 
with or had the courage to attempt to modify. 

Joseph T. Winslow of the Massachusetts bar contributes an article entitled 
"Knowledge of Facts of Cause as Affecting the Competency of the Juror." 
After an examination of many decisions on the subject he states the following 
conclusions : 
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RECENT CRIMINAL LEGISLATION IN TEXAS 

"A juror's hearsay knowledge of facts concerning the cause will not gen- 
erally disqualify him from acting, although where he has conversed with the 
parties to the case or those connected with them, he has been excluded be- 
cause of this fact. 

"So, personal knowledge on the part of a juror of incidental facts, or those 
collateral to the material issues of the cause, or as to facts which he will not 
be called upon to decide, will not render him incompetent. 

"But where he has such knowledge of material facts as tend to bias his 
opinion, he is held to be incompetent to sit in the trial of the cause, although 
he swears that he nevertheless stands unbiased. In the final analysis, the ques- 
tion of competency seems to rest in the sound discretion of the court, and if 
the inference is strong, or the presumption great that the knowledge on the 
part of the juror is such as will affect the verdict, a challenge for cause should 
be sustained." 

Other articles in the same number are: "A Defense of the Jury," by 
Samuel Wolfe; "Indiscretions of a Juror," by John Macy, and "Art in the 
Selection of a Jury," by Francis I^ Wellman. J. \V. G. 

Recent Criminal Legislation in Texas. — Within the last eight months 
three important laws have been passed in Texas, dealing with crime and the 
treatment of criminals. Two of these acts deal with the administration of 
the penitentiaries and the parole of convicts, while the third introduces the 
suspended sentence for first offenders. This latter act, which was approved by 
the governor on March ii, 191 1, and will become effective in June, provides 
that the judge of the district court, the court having jurisdiction of felonies, 
may suspend the sentence of first offenders convicted of felonies, where the 
sentence is for a period not exceeding five years. Persons guilty of "murder, 
rape, perjury, burglary and burglary of a private residence, robbery, arson, 
seduction, bigamy and abortion" are excepted from the operation of the law. 
The fact that the accused is a first offender must be put in proof and must 
be submitted to the jury for a special verdict. The suspension of the sen- 
tence is within the discretion of the judge and he may require evidence as to 
the reputation of the accused as a law-abiding citizen. The refusal of the 
judge to suspend the sentence is not subject to review by the higher court, 
and when the sentence is suspended upon the application of the defendant he 
thereby waives his right to appeal. Upon failure to maintain good conduct; 
that is, upon conviction for a felony, or for a misdemeanor which the court 
thinks involves moral turpitude, the suspended sentence becomes operative 
and is cumulated with the sentence for the later offense. If the accused main- 
tains good conduct for a period twice as long as the original sentence, he may 
come before the court and upon proper proof have the sentence finally set aside. 

One of the measures concerning the prison management was adopted at 
a special session of the legislature last September, and became effective last 
January. It provided for a reorganization of the penitentiary system, placing 
the entire control in the hands of a board of three commissioners appointed by 
the governor for terms of two years. Six-year terms were desired, but a con- 
stitutional provision prevents a longer term than two years, but an amend- 
ment to the constitution is now pending, to be voted upon at the regular 
election in 1912. Provision is made in the law for the classification of the 
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